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IN THE
SUPREME COURT
OF THE
STATE OF UTAH

DILLON SMITH,
Plaintiff/
Appellant,
Civil No. 20754

vs.
UTAH CENTRAL CREDIT
UNION, a Utah corporation,
Defendant/
Respondent.

STATEMENT OF ISSUES
COULD THE JOINT SHARE ACCOUNT AGREEMENT BETWEEN
PLAINTIFF AND HIS WIFE, BLANCHE SMITH, AS JOINT OWNERS,
AND DEFENDANT, UTAH CENTRAL CREDIT UNION, BE MODIFIED OR
CHANGED BY SAID OWNERS IN ANY MANNER EXCEPT BY WRITTEN
NOTICE TO DEFENDANT?
STATEMENT OF FACTS
In November

of 1970, the Plaintiff/Appellant

was

accepted as a member of Defendant/Respondent (Plaintiff/
Appellant's Exhibit 1) and on said date deposited certain
funds with Defendant/Respondent and executed a document
entitled
Respondent

"Joint

Share

Agreement"

with

Defendant/

(Plaintiff/Appellant*s Exhibit 2) naming his

wife, Blanche Smith, as joint owner of the account.

-1-

Thereafterr Plaintiff/Appellant made deposits in the
account (R-44) and Blanche Smith made no deposits in the
account as she had no income.
On
Blanche

27

April,

Smith, and

1983,
not

Defendant/Respondent's
(R-56,57)

(R-44)

Plaintiff/Appellant's

wife,

Plaintiff/Appellant, contacted

employee, Charlotte F. Gifford.

Mrs. Smith

expressed

great

fears to Mrs.

Gifford that Plaintiff/Appellant was going to close out
their joint account and leave her in her invalid state
without any support.

(R-56,57)

Mrs. Smith asked that

any withdrawal attempt by Plaintiff/Appellant be approved
by her.

Mrs. Gifford then made the notation "REQUIRES

BOTH SIGNATURES FOR WITHDRAWAL."

(R-56,57) Mrs. Gifford

also wrote the notation "BY MRS. SMITH" to memoralize
that it was Mrs. Smith, and not Plaintiff/Appellant, who
had made the request.
On

August

17,

Defendant/Respondent.

1983,

Blanche

She was

Smith

allowed

called

the

by Defendant/

Respondent to withdraw by telephone all of the funds on
deposit

with

$10,212.84.

Defendant/Respondent

in

the

(Plaintiff's Exhibit 3, R-47,58)

amount

of

Telephone

withdrawal is a common procedure of Defendant/Respondent
(R-61,65).
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SUMMARY OF ARGUMENT
Plaintiff/Appellant created a joint ownership of the
savings account with his wife, Blanche.
evidencing

this

arrangement

This agreement

(Plaintiff/Appellant *s

Exhibit 2) provided that either party could withdraw the
funds and that the right or authority of the Credit Union
under this agreement shall not be changed or terminated
by the owners, or either of them except by written notice
to the credit union.
on the Joint

Although a notation had been made

Share Account Agreement evidencing Mrs.

Smith's concerns, there was never any written addendum to
said agreement signed by Plaintiff/Appellant and his wife
changing or modifying the terms thereof.
agreement

of

9

November,

1970,

Pursuant to the

Plaintiff/Appellant's

wife, the joint owner of the share account, withdrew the
balance remaining

in the account on 17 August, 1983.

Defendant/Respondent
Plaintiff/Appellant

has

not

breached

any

duty

to

by abiding by the terms of the 9

November, 19 70, agreement.
ARGUMENT
RESPONDENT'S REPLY TO APPELLANTS POINT I
When

Plaintiff/Appellant

and

his

wife, Blanche

Smith, executed the Joint Share Account Agreement with

-3-

Defendant/Respondent

(Plaintiff/Appellant *s Exhibit 2 ) ,

they agreed that the Defendant/Respondent could disburse
these

funds

to

either

of

the

joint

owners.

Said

agreement provided further that the right or authority of
the Defendant/Respondent under the agreement should not
be changed or terminated except by written notice by the
owners to the Credit Union.
It is the contention of the Plaintiff/Appellant that
Defendant/Respondent agreed with Plaintiff/Appellant that
no funds would be released from the account without both
signatures.

It is Defendant/Respondent's contention and

also the finding of the trial court, that no such agreement was made by Defendant/Respondent with Plaintiff/
Appellant.

(R-24,25) There was, thus, no modification of

the original Joint Share Account Agreement.
Plaintiff/Appellant
established
contract

rule

may

of

modify,

has

law

relied

that

waive

or

on

parries
roace

the

"well-

a

written

to
new

terms

not-

withstanding terms in the contract designed to hamper
such freedom."
337, 339 (1960).

Davis v. Payne & Day, Inc., 348 P. 2d
Plaintiff/Appellant

argues

that the

Joint Share Account Agreement prohibited a modification
by its terms and breached the well-established rule of
law stated in Davis above.
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In fact, however, the terms of the agreement provided for modification or change if made iji writing by
the owners (emphasis ours).

This is not to hamper the

freedom to contact, but is a two-pronged protection:

1)

so that one owner will not unilaterally modify or change
the agreement to the detriment of any and all other
owners, and 2) so that all parties can be given proper
notice and, in turn, give acquiescence to the proposed
modifications.
In the instant case, there was no writing signed by
the owners modifying

the original agreement.

there was no modification.

Hence,

Defendant/Respondent con-

ducted itself properly pursuant to the original agreement
of 9 November, 1970.
DEFENDANT/RESPONDENTfS POINT I
DEFERENCE IS GIVEN TO THE TRIER OF FACT, AND A
JUDGMENT BASED THEREON WILL ONLY BE DISTURBED BY AN
APPELLATE COURT UPON FINDING THAT THE TRIAL COURT ABUSED
ITS DISCRETION IN SO FINDING OR ENTERED JUDGMENT WITHOUT
PROPER FACTUAL AND/OR LEGAL BASIS THEREFOR.
Plaintiff/Appellant contends that a modification of
the original agreement was orally made between Plaintiff/
Appellant and Defendant/Respondent.

The trial court,

after hearing the testimonial evidence, held that no such
modification was entered into by these parties.

-5-

This

decision should be given credence by an appellate court,
as has been decided by this Honorable Court on numerous
occasions under similar circumstances. For example, in
Cheney v. Rucker, 14 Utah 2d 205,382 P.2d 86,89 (1963)
this Court held as follows:
w

In considering the soundness of the
trial court's conclusion and judgment that
the . . . contract was valid, certain cardinal rules must be kept in mind: that the
judgment is endowed with a presumption of
validity; that the party attacking it has
the burden of affirmatively showing that
it is in error; and that the evidence and
all inferences that fairly and reasonably
may be drawn therefrom must be viewed in
the light most favorable to it."
See also Charlton v. Hackett, 11 Utah 2d 389,360 P.2d 176
(1961).
Plaintiff/Appellant has failed to affirmatively show
that the judgment is in error.

Plaintiff/Appellant's

reliance is on a case (David v. Payne & Day, Inc.) where
the

factual

situation

is vastly

different

and whose

holding is based upon a dismissal >*nere no findings of
fact were made by the trial court.
In this case, however, the evidence supports the
Findings
judgment.

of

Fact;

the

Findings

of

Fact

support

the

The evidence and all inferences that fairly

and reasonably may be drawn therefrom must be viewed in

-6-

the light most favorable to the judgment.

If done so,

this decision must be upheld.
Although

Plaintiff/Appellant may have spoken with

someone (a lady) at Defendant/Respondent's place of business at some time voicing his concerns, the trier of fact
accepted

the uncontroverted

testimony

of Mrs. Gifford

that. the attempt to modify the original agreement was
made by Mrs. Smith.
signed

by

the

Since there was no written addendum

owners, as

provided

by

the

original

agreement, the trial court found that no modification
was, in fact, made.
CONCLUSION
Even with the request by Mrs. Smith to modify the
original

agreement,

Defendant/Respondent

absent
signed

a
by

writing

directed

to

the owners, Defendant/

Respondent was bound by the original agreement.

The ori-

ginal agreement did allow for modification, but only in
writing and signed by all owners (Plaintiff/Appellant and
his wife) in order to protect all parties.

The judgment

of the trial court is supported by the evidence adduced
at trial and by Findings of Fact, and should be affirmed
absent a showing of error by the trial court.
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RESPECTFULLY

SUBMITTED this 21st day of October,

1985.

JOHN E. QSWEEY
Attorney for D e ^ n d a n t /
R^sjpondent

CERTIFICATION
I certify that on the 18th day of October, 1985, I
mailed four

(4) true and correct copies of the above

Respondent's brief to George B. Handy, Esq., Attorney for
Appellant, 2650 Washington Boulevard, Suite 102, Ogden,
UT 84401, first class mail, postage prepaid.

JOHNfE. CAWLI
Attorney for Respondent
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EXHIBIT 2

LTJhMEDl
«•»»-», ^ m

'V

Salt Lake County UUn

MAY 3 0 1985

JOHN E. CAWLEY

i Qjst Sourt

Attorney for Defendant
56 East Broadway, Suite 600
Salt Lake City, UT 84111
Telephone: (801) 363-3334
IN THE THIRD JUDICIAL DISTRICT COURT ° l t i 1VND F(
SALT LAKE COUNTY, STATE OF UTAH

DILLON SMITH,

FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

Plaintiff ,
vs.

UTAH CENTRAL CREDIT UNION,
Civil No. C 84-6790
Defendant.
THE ABOVE-ENTITLED MATTER having come on regularly for
hearing on the 6th day of May, 1985, before the Honorable David B.
Dee, Judge of the above-designated Court, Plaintiff being present
and represented by his attorney of record, George B. Handy, and
Defendant being present and represented by its attorney of record,
John E. Cawley, and upon presentation of evidence and argument of
counsel, the Court hereby makes the following
FINDINGS OF FACT
1.

A written contract between Plaintiff and Defendant

was entered into on 9 November, 1970.
2*
3.

Plaintiff's wife was also a party to that contract.
Under the terms of that contract, it could not be

changed except in writing.
4.

EXHIBIT THREE

The notations made by Defendant's employee, Mrs.

1-

£4

Gifford, was not binding on the parties.
5.

The notations made by Defendant's employee, Mrs.

Gifford, work adversely to Plaintiff's contention,
6.

The cases presented by Plaintiff are not on point and

have no bearing on the ca ^ at bar.
The Court, having made the foregoing Findings of Fact,
now makes the following
CONCLUSIONS OF LAW
1.
dice

Plaintiff's Complaint should be dismissed with preju-

in that Plaintiff's Complaint

fails to state a cause of

action against Defendant.
DATED this

^2 (Q day of May, 1985.
BY THE COURT:

i££^
DISTRICT COURT JUDGE
CFn ,.M
CERTIFICATE OF MAILING
J\L

I hereby certify that I did mail an exact copy of the
foregoing Findings of Fact and Conclusions of Law to George B.
Handy, Attorney for Plaintiff, 2650 Washington Boulevard, Suite
102, Ogden, UT 84401, this _111_ day of May, 1985, postage prepaid.
(

EXHIBIT FOUR
~2~

riLELXiN^LERK'S OFFK.
Salt Lake County Utah

MAY 3 0 1985

JOHN E. CAWLEY
Attorney for Defendant
56 East Broadway, Suite 600
Salt Lake City, UT 84111
Telephone: (801) 363-3334

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
DILLON SMITH,
J U D G M E N T

Plaintiff,
vs.
UTAH CENTRAL CREDIT UNION,
Civil No. C 84-6790
Defendant.
THE ABOVE-ENTITLED MATTER having come on regularly for
hearing on the 6th day of May, 1985, before the Honorable David B.
Dee, Judge of the above-designated Court, Plaintiff being present
and represented by his attorney of record, George B. Handy, and
Defendant being present and represented by its attorney of record,
John E. Cawley, and upon presentation of evidence and argument of
counsel, and

the Court

having made its Findings of Fact and

Conclusions of Law, It is hereby ORDERED, ADJUDGED AND DECREED
that Plaintiff's Complaint in this matter be dismissed with prejudice.
DATED this J J ^ / d a y of May, 1985.
BY THE COURT:

DISTRICT COURT JUDGE

Lj£/&£

EXHIBIT FIVE
-1-

2o

